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HERITAGE AND PLANNING LEGISLATION AMENDMENT BILL 2010 

Second Reading 

Resumed from 17 November. 

MR J.N. HYDE (Perth) [10.56 pm]: On 23 June 2009, I put out a statement announcing that I would introduce 
amendment bills to the heritage and planning acts. That legislation was introduced but, without government 
support, was never fully debated. I was delighted to see that the minister finally introduced his own legislation 
last week, some 17 months later. The legislation we are debating tonight is almost a mirror image of my 
legislation, which, of course, was closely modelled on legislation prepared for the last Labor heritage minister, 
Hon Michelle Roberts. Unfortunately, an early election called by the then Premier prevented the minister from 
introducing those amendments. I make this point to justify why the Labor opposition has agreed to expedite this 
legislation this evening. The intent of the legislation, with identical increases in penalties—up to $1 million and a 
development moratorium of up to 10 years—has been extensively discussed, subject to detailed stakeholder 
engagement, and has enjoyed endorsement by stakeholders since 2008.  

In his second reading speech, the minister alluded to the same impetus for these changes to heritage legislation 
that the former Labor minister, Hon Michelle Roberts, alluded to in 2008; namely, the unlawful demolition of a 
local heritage place at 5 Victoria Avenue, Claremont. Regrettably, no perpetrator has been convicted of that 
demolition. There was no conviction in a resultant court case involving the owners. Given the maximum fine 
available under the Heritage of Western Australia Act then was only $50 000, it served as no deterrent. In 
passing this legislation and increasing the fine to $1 million, we are now talking about real deterrents. WA 
penalties are the lowest in Australia, with Queensland’s maximum already $1.275 million.  

This bill also allows for the imposition on a convicted offender of a restoration order and a development 
moratorium of up to 10 years in respect of any of the 1 300 state heritage registered places. Part 3 of this bill 
seeks to increase maximum fines under the Planning and Development Act 2005 from $50 000 to $200 000 and 
daily fines from $5 000 to $25 000. 

I commend this bill but note that it is only the starting point for a proper overhaul of not only heritage legislation 
but also the way we nurture and encourage heritage in this state. I commend the community heritage lovers 
around WA, particularly those in Guildford who have campaigned strongly for the restoration of the Guildford 
Hotel; we had a very strong rally on Sunday. I note that the members for Midland and Swan Hills and Hon Linda 
Savage and Hon Alison Xamon from the upper house were there. Today I presented a petition of nearly 6 000 
signatures calling upon the house to undertake a review of the Heritage of Western Australia Act 1990. The 
Heritage Council of WA certainly needs to be reviewed, as was explained very fully in the motion I tabled in the 
house last week that called for a select committee to be set up so that the Heritage Act would be fully reviewed, 
as it was supposed to be from 1993. It has not been reviewed properly.  

One of the important issues that keeps coming up in my consultations with heritage owners and community 
members around the state is the underinsurance of heritage buildings. When we review the Heritage Act—more 
importantly, the operations of the Heritage Council—we must take a carrot-and-stick approach so that owners of 
heritage-listed buildings are either encouraged to, or legislation is provided in some way, have proper and full 
insurance cover. The most recent example of this involved the earthquakes in Boulder. The state has stepped in, 
but it highlighted the underinsurance of state-listed and prime-valued heritage buildings. We must address and 
deal with this issue. The Labor opposition has agreed that I will be the only speaker on tonight’s legislation, so it 
will go straight through—there will be no consideration in detail—very, very quickly. I say to other ministers in 
the house, or any members who think they might be coming back as ministers, that this legislation is an example 
of how we can make this house even more effective if they cooperate and work in tandem with the opposition.  

The minister has stated in the Parliament that the act is outdated and in need of review to make it relevant. I 
respect the fact that he has so far rejected my motion that calls for the house to set up a select committee. After 
the cooperation that he experiences tonight, and hopefully from the member behind him and others on his side, 
the government should not prolong this debate. It should use the vehicle of Parliament to provide advice on the 
review of the act, which is needed. The review of the 1990 act is very much dependent on reviewing the Heritage 
Council. The minister is awaiting advice from the Heritage Council. In many ways that is akin to the gorillas 
being in charge of the bananas. We are asking the Heritage Council to review itself. That was not the intent of 
the 1990 legislation; the intent of the legislation was that the minister would consider how the Heritage Council 
should be acting on heritage preservation and the nurturing of heritage in this state. We need an independent 
analysis of the council to see what our expectations are in 2010 and whether they are being met by the current 
structure. Somebody coming from interstate and seeing the almost duplicated role of the Heritage Council and 
the National Trust of Australia in several areas of heritage activity in Western Australia would very much be 
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asking a government and Parliament, “What about duplication?” Do we need to look at refining the role of the 
Heritage Council and asking what exactly the role of the National Trust is? 

We can go further and look at the amount of public support for heritage in this state. We have seen the use of 
socks by the Urban Sock Bombers as a very visual rallying point around the Guildford Hotel, and that was 
replicated, of course, in the south west, with the use of socks on the old Esplanade Hotel in Albany, and now the 
socks from Albany have migrated to the heritage kilns in Albany that are also under threat. This is a way of the 
community expressing, very strongly and very powerfully, its support for heritage in our local communities.  

Of course, what we are debating tonight is very much contingent on our state’s most elite heritage—the 1 300 or 
so places listed on the state heritage list. During the recent election campaign in Armadale, I had consultation 
with groups such as the Armadale–Kelmscott Historical Society. As you would know, Mr Deputy Speaker, on 3 
December the very active Mt Lawley society is having its annual general meeting, so I hope you will be able to 
acknowledge me in your speech in your own electorate, which, of course, is very close to mine. That is another 
group that has been very, very active in the preservation and nurturing of heritage in WA. 

A key issue to come out of the Guildford Hotel issue has been the issue of a roof. After the Barnett government 
was surprisingly elected, one of the very first things it did was provide some money for the Wood & Grieve 
Engineers report that recommended, soon after the fire, that there should be a roof over Guildford Hotel. The 
minister himself stated that he would like that outcome, the head of the Heritage Council said that, and most 
independent heritage experts have said that. But of course the minister has admitted—I do salute him for being 
open about it and stating the obvious—that although the minister can offer his opinion, there is nothing in the 
Heritage of Western Australia Act that enables a heritage minister to act on getting that outcome. That is a key 
issue indicating the need to review the heritage act: we need to ascertain not only whether we have enough 
carrots in there, but also whether we have enough sticks. I will seek clarification from the minister, but it is my 
understanding that one of the conditions of the grants that have been given to building owners in Boulder is that 
the buildings must be insured to full replacement value. The Heritage Council has used the carrot of a quite 
substantial heritage grant to ensure that one of the conditions is that the resultant refurbished building must have 
a full insurance policy. That is perhaps an example of where the state can use a carrot to encourage building 
owners who receive state support to fully insure their heritage buildings. 

Mr J.J.M. Bowler: How do you encourage them to continue that in the out years, though? 

Mr J.N. HYDE: That is the key issue, and that is why I want a lean and mean select committee of this 
Parliament to look at these important issues and provide advice to this Parliament about exactly what we can do 
to review the act and get that outcome. I think most of us, member for Boulder — 

Mr J.J.M. Bowler: Kalgoorlie.  

Mr T.R. Buswell: Boulder is not in his electorate. 

Mr J.N. HYDE: Sorry, member for Kalgoorlie. I think most of us are very much aware of those issues. It was 
very generous of the government, even if Boulder was not in the member for Kalgoorlie’s electorate, to invite 
the member along for the handovers, the openings and everything else. I look forward to seeing the great work 
that the member for Kalgoorlie has done in that electorate when I visit early next year, and to seeing how the 
advice from the Heritage Council and, more importantly, the money from the people of Western Australia have 
been used.  

Finally, I note that the minister in his second reading speech stated that properties that have been recognised for 
their heritage value for entry on the state Register of Heritage Places will be assured of meaningful protection for 
current and future generations. This legislation tonight is one small step in that journey. We all need to focus on 
ensuring that that is the outcome that frames the debate on the review of the act and the role of the Heritage 
Council.  

I thank the minister very much for his agreement when I suggested last week that we bring this bill on for debate 
this week and pass this important legislation, which 20 years of Parliaments have been unable to do. I also thank 
the minister’s adviser for her cooperation and advice on this legislation.  

MR G.M. CASTRILLI (Bunbury — Minister for Heritage) [11.10 pm] — in reply: I thank the member for 
South Perth—sorry, the member for Perth; it is late at night—for his comments on the Heritage and Planning 
Legislation Amendment Bill. The member for Perth made some comments about the current Heritage of Western 
Australia Act and about the Guildford Hotel. I agree. The current act is 1980s thinking. I think the current act 
was first mooted in about 1976, and it was agreed to in 1990 and was enacted in February 1991. Therefore, it 
reflects 1980s thinking. To me, that is not good enough. That is why I have asked the Heritage Council of 
Western Australia to review the act as a whole and to make recommendations to me on how we can improve the 
Western Australian legislation. As a matter of fact, I have looked at a preliminary report today—not fully, but I 
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have started to look at it—because I want to look at all the options and at how we can best improve the act and 
best protect those buildings that are very important to the heritage of our state. As part of that process, there will 
be widespread consultation with all key stakeholders.  

With the Guildford Hotel, member for Perth, I have said, I think publicly, that I would like to see that historic 
hotel restored as soon as possible. It is a significant landmark for Guildford, and I fully understand and support 
the desire of the community to have that hotel restored and running again. As a matter of fact, I called a meeting 
with the owners on Monday of last week, and they assured me that they are not going to cut any corners 
whatsoever on the heritage values of the building and that they will work very closely with the Heritage Council 
and the City of Swan on that matter. As the member knows, a commercial building of that nature takes time to 
put together. I think I made a comment about—the member might correct me if I am wrong—the National Hotel 
in Fremantle. That has now gone into its fourth year and it still has not been fixed up. That is how long it may 
take to get some of these commercial outcomes.  

The member talked about the roof of the Guildford Hotel. I have said that I share the community’s concern about 
the roof. I have stated that to the owners as well. But I am not an engineer, and without an engineer’s report or 
whatever, I can only reiterate that I share the community’s concerns. I acknowledge that the owners have the 
right—it is their building—to seek alternative advice on what they think is relevant for their situation. But I have 
suggested to them that they need to keep people informed about what is going on, and they did front the rally on 
Sunday and make some comments to the people at that rally on that matter.  

I thank the member opposite for his support of the heritage penalties. There was some stuff there that was similar 
to what the member for Perth had, but I have to say that I started this review some time ago. I know the member 
for Perth introduced it in June 2009 but it was taken off the notice paper because he did not bring it on. The 
member for Perth blamed us for not bringing it on but he did not even second read it in.  

Mr J.N. Hyde: I would have if you had offered us government time!  

Mr G.M. CASTRILLI: The member gave notice of it but he did not second read it in. The member will find 
that I have actually strengthened it quite a lot. The member for Perth is also aware that under the development 
act things could not have worked as he proposed. I think the member will agree that what I have brought in does 
what the member wanted to do anyway.  

There was widespread consultation on the penalties. There have been a lot of focus groups such as the Real 
Estate Institute of Western Australia, the Western Australian Local Government Association, the Royal Western 
Australian Historical Society, the National Trust, the Property Council of Australia (WA), the Art Deco Society 
of Western Australia, the Urban Development Institute of Australia, and a range of local governments in both 
metro and non-metro areas. All respondents agreed that the current penalties are inadequate. Some focus groups, 
particularly the Real Estate Institute, felt that in many cases no monetary penalty would be adequate and there 
should be other penalties as well such as a development moratorium. I think we have struck a good balance. I am 
glad that the member for Perth agrees with that. I thank the opposition for its support. We will look forward to a 
really extensive review of the act.  

Question put and passed. 

Bill read a second time. 

Leave granted to proceed forthwith to third reading. 

Third Reading 

Bill read a third time, on motion by Mr G.M. Castrilli (Minister for Heritage) and transmitted to the Council.  

House adjourned at 11.17 pm 

__________  
 
 
 
 


